ARBITRATION IN RESPECT OF CLAIMS FOR MEDICAL NEGLIGENCE 
AGAINST THE NATIONAL HEALTH SERVICE IN SCOTLAND: A 

CONSULTATION PAPER 



Introduction 



1. On the occasion of the Second Reading of the NHS (Compensation) 
Bill on 1 February 1991, the Secretary of State for Health announced that 
the Government would be prepared to consult interested parties on 
proposals put forward by Lord Griffiths in October 1990 for the 
arbitration, by^ agreement, of civil claims for medical negligence. This 
paper invites views on the scope for the introduction of such a scheme in 
the NHS in ScoUand. 

Content 

2. The paper describes at: 

Part 1: Present arrangements for pursuing complaints of medical 
negligence through the Courts; 

Part 2: Existing provisions within the NHS for investigating patients' 
complaints; 

Part 3: Statutory provision for enabling patients to obtain 
information about themselves without recourse to litigation; 

Part 4: Possible arrangements based on Lord Griffiths' proposals for 
the introduction of a system of arbitration in the NHS; 

Part 5 : Practical and procedural implications of a system of 
arbitration for medical negligence in the NHS. 

Comments Required 

3. The paper invites comments on 3 particular questions raised in 
Part 4: 



(i) whether the proposal for arbitration would be an attractive 
alternative to the present arrangements for litigation; 

(ii) whether any assessment can be made of the type of cases which 
are most likely to benefit from arbitration; and 

(in) whether arbitration based on a review of paper evidence and 
without oral presentation or cross examination would work in 
practice. 

4. Part 5 sets out a basic framework within which an arbitration scheme 
might be established in the NHS. This raises a further series of 
questions with regard to practice and procedures. Comments on these 
are also requested. 

5. The paper does not invite proposals for changes to the present 
system of pursuing complaints of medical negUgence through the Courts 

feasibility and desirability of 
estabhstang a voluntary system of arbitration for medical negligence in 

the NHS. Such a system would supplement and not replace current 
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arrangements. Any decision on whether to implement such an arbitration 
system would have to take account of the perceived benefits and costs to 
all parties concerned. 

6. A summary of questions arising from the paper on which comments 
are particularly invited is set out in Part 6. Written responses to this 
paper should be addressed to: 

Miss M Glen, NHS Management Executive, Room 130C, St Andrew’s House, 
Edinburgh, EHl 3DE to arrive not later than 2 March 1992. 

7. In order to encourage public discussion of the matters raised in the 
paper, comments may be made available for public inspection unless it is 
indicated that they are submitted in confidence. 

8. A parallel consultation is being carried out in England and Wales. 
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Part 1. : Present arrangements for pursuing complaints through the 

Courts. 



1.1 Actions for damages in respect of personal injuries or where 
personal injuries have resulted in death may be commenced in court 
subject to the limitation periods which apply to such actions. The 
procedure depends to some extent upon the value of the claim. The 
following provisions apply to such actions. 

1.2 Small Claims . Claims for awards not exceeding £750 are 
pursued by raising an action in an appropriate Sheriff Court under 
the Small Claims Procedure. A small claim is a form of summary 
cause (see below) by virtue of section 35(1A)(2) of the Sheriff 
Courts (Scotland) Act 1971. The description (ie types of claim and 
monetary limit) of proceedings being regarded as small claims is 
prescribed by the Lord Advocate. 

1.3 Summary Cause . Claims for awards exceeding £750 but not 
exceeding £1,500 are pursued by raising a summary cause action in 
an appropriate Sheriff Court. The definition of a summary cause is 
contained in section 35(1) of the Sheriff Courts (Scotland) Act 1971. 

1.4 Ordinary Action . Claims for awards exceeding £1,500 are 
pursued by raising an ordinary action either in an appropriate 
Sheriff Court or in the Court of Session. 

1.5 Costs to the NHS . The NHS in Scotland spent about £1.3m in 
meeting the cost of awards in respect of medical negligence in 1990 
and the associated legal costs. Of this, there were 2 cases in which 
damages paid exceeded £300,000 and the total damages in those cases 
was about £783,000. The remaining £517,000 was incurred on 75 
cases, the average cost of which was approximately £6,900. 

1.6 In Scotland around 95% of medical negligence cases which are 
settled are settled either without the necessity of litigation or before 
proof. This suggests that the scope for achieving costs savings and 
reductions in the delays of litigation through the diversion of 
further cases from the Courts to arbitration may be limited. 
Nevertheless comments on the extent to which existing cases would 
benefit from the availability of an arbitration system would be 
welcomed. 
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Part 2. Existing provisions for investigating patients* complaints 

2.1 Users of the NHS are entitled to bring to the attention of those 
responsible for managing the service any aspects of their care and 
treatment about which they are unhappy. Suggestions, constructive 
criticism and complaints can be valuable aids to management in 
maintaining and developing better standards of health care. The 
existing complaints systems depend on whether the complaint is 
against services provided by a hospital or a general practitioner. 

Complaints against hospitals 

2.2 A formal complaints procedure was introduced on 24 September 

1991 by virtue of a direction under the Hospital Complaints 

Procedure Act 1985. This provides for investigation of complaints 
by senior management and for monitoring by Health Board members. 

A separate procedure exists for dealing with complaints about the 
exercise of clinical judgement by a hospital doctor or dentist as set 
out in the memorandum attached to NHS Circular No 1981(GEN)43. 

2.3 If the outcome of the investigation is unacceptable to the 

complainer he or she may ask the Health Service Commissioner to 
investigate the matter. The Health Service Commissioner will not 
investigate a matter where the complainer has decided to pursue 

action through the Courts. Nor can he investigate complaints 

relating to actions taken solely in consequence of the exercise of 

clinical judgement. Whether the action is taken solely in 

consequence of clinical judgement is a matter on which the 

Commissioner will decide. 

Complaints against General Practitioners 

2.4 General practitioners provide services for NHS patients under 

arrangements with Health Boards. Any complaint that a general 
practitioner has failed to comply with his or her terms of service 
under these arrangements may be referred to a Service Committee 
made up of a Lay Chairman and equal numbers of lay and 

professional members appointed by the Health Board and the local 
medical committee respectively. Representation may also be made to 
the NHS Tribunal that the continued inclusion of a practitioner in 
the medical list of a Health Board would be prejudicial to the 

efficiency of those services. 

2.5 Service Committees are established under the National Health 
Service (Service Committees and Tribunal) (Scotland) Regulations 
1974 (as amended) and are quasi- judicial bodies. They have powers 
to investigate the complaint and to recommend further action 
including warning the practitioner and withholding a sum of money 
from the practitioner’s remuneration. This procedure is not subject 
to review by the Health Service Commissioner. 

Relevance to litigation . 

2.6 The NHS complaints procedures are not intended to help those 
who seek compensation for personal injuries which they consider 
were the result of medical negligence. Such compensation (under 
present arrangements) can be pursued only by formal intimation of 
claims to Health Boards or the commencement of legal proceedings. 
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Part 3. Statutory provision for enabling patients to gfet information 

without recourse to litigation. 

It is sometimes alleged that patients resort to litigation or to 
complaints systems not for compensation but for information about 
what has happened. Statutory provision over recent years has 
extended patients’ rights to find out what has been recorded about 
them. The principal provisions are described below. 

. The Data Protection Act 1984 , section 21, allows patients access 
to health records kept on computer, although certain 
information is exempt by virtue of the Data Protection Act 
(Subject Access Modification) Order 1987. 

. The Access to Personal Files Act 1987 gives individuals the 

right of access to records not held on computer (so called 
’’manual records”) held by local authorities and social work 
authorities for the purposes of their housing and social work 
functions respectively. 

. The Access to Medical Reports Act 1988 provides that an 
employer or insurance company cannot seek a medical report on 
an individual for employment or insurance purposes from the 
doctor responsible for that individual’s care and treatment 
without the individual’s knowledge and consent. The individual 
has the right to see the report before it is passed to the 
employer /insurance company by the doctor commissioned to 
prepare the report. The individual also has the right to 

request that corrections be made and to refuse permission for 
the report to be passed on to the employer /insurance company. 

. The Access to Health Records Act 1990 gives individuals the 
right of access, subject to certain exemptions, to their manual 
health records made after 1 November 1991. Health records kept 
on a computer are already accessible under the Data Protection 
Act 1984 referred to above. The 1990 Act thus extends the 
established principles and procedures of patient access to cover 
all health records. 
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Part 4. Proposal for arbitration for medical negligence 

Background 

4.1 In his address to the English Law Society’s annual conference 
in October 1990 on "Civil Litigation in the Nineties", Lord Griffiths 
suggested that if society were to continue to pay compensation for 
medical negligence based on fault, consideration should be given to 
arbitration as an alternative to litigation and that this should be 
available as an option. 

The present proposal 



4.2 The present proposal is based on the voluntary agreement of 

both parties - Health Board and claimant - to accept arbitration; in 
reacliing its decision on this matter, the Health Board would be 
expected to take into account any view expressed by the doctor (s) 
involved in the case. It is proposed that a panel of 3 arbiters 
comprising 2 doctors, one nominated by each party, and a lawyer 
experienced in medical negligence work and agreed to by both 
parties woxild provide arbitration within the general framework of the 
law of arbitration. They would work by considering material provided 
by the parties on paper and would have access to all case notes and 
hospital records and such statements, medical reports and written 
submissions as the parties chose to submit. Oral evidence would not 

normally be taken. They would apply the test established by Lord 

President Clyde in Hunter v Hanley (1955) for cases of medical 
negligence which requires proof that a doctor has been guilty of 
such failure as no doctor of ordinary skill would be guilty of if 
acting with ordinary care. It would be essential to give the arbiters 
specific powers to award damages, in the event of liability being 
established, for personal injuries. Damages under an arbitration 
system would not be limited and would be awarded according to 
established common law principles. In appropriate cases where both 
parties agreed, a structured settlement might be possible whereby 
the damages due to the claimant will be payable by annual 

instalments linked to the life and future cash requirement of the 

claimant. On points of law the legal member’s views would carry 
greater weight, but otherwise if the arbiters were not unanimous the 
majority view would prevail. As arbitration would be based on the 
consideration of material submitted on paper, legal representation 
would not be necessary but legal assistance in the preparation of a 
case would be desirable. Legal Aid under the Advice and Assistance 
Scheme would be available to those who qualify but full Civil Legal 
Aid would not be available for arbitration. 

4.3 Parties would be entitled to rely upon the terms of section 3 of 
the Administration of Justice (Scotland) Act 1972 which allow arbiters 
to state a case for the Opinion of the Court of Session on any 
question of law arising in the arbitration before the final award is 
issued. This would be subject to the parties providing, in the 
agreement to refer the case to the arbiters, an express exclusion of 
resort to the stated case procedure. 

4.4 There could be recourse to an arbitration panel as soon as an 
allegation of medical negligence is made or later in proceedings in 
court after full medical and legal advice has been obtained but 
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before any proof in that case has been heard. The scheme would 
not be available after the normal limitation period of 3 years which 
applies to actions brought in court for damages in respect of 
personal injuries. 

4.5 The key question on which comments are invited is whether, for 
cases which might otherwise be litigated in the Courts, arbitration 
would be a more attractive alternative to both the parties in terms of 
resolving disputes more quickly and at less expense. Views are also 
invited on whether there are some types of cases which wcxild be 
particularly suitable for arbitration and on whether in practice cases 
co\ild be dealt with by a panel reviewing paper evidence without 
taking oral evidence or cross examining witnesses. 
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Part 5. Practice and Procedural Issues 

5.1 Notwithstanding the voluntary nature of the present proposal, it 
is suggested that it would be an advantage to establish basic 
principles of practice and procedure so that both sides can be 
advised and consistency of approach maintained. 

Selection of arbiters 



5.2 Should there be a central register of suitably qualified people 
to which parties could refer in selecting the medical nominees and 
agreeing a legal chairman? Independent lists could be drawn up 
after reference to professional bodies. This might assist claimants in 
selecting their medical nominees and could speed up the process by 
reducing the scope for disagreement between the parties. The 
voluntary nature of the agreement would allow either party the 
option of not agreeing to the appointment of a particular individual. 

Administration . 

5.3 It is proposed that arbitration proceedings should be as simple 
as possible but panel members will require accommodation in which to 
hold their meetings and secretarial support to coordinate sittings. 
There would also need to be assistance in the preparation and 
circulation of papers to the parties. Would it be acceptable to a 
party who is in dispute with a Health Board to have this work 
undertaken by that Board on premises they provide? 

Assistance for the claimant 



5.4 What information should be provided to advise claimants of what 
needs to be done to safeguard their interests? How might claimants 
get any help they might want in the preparation and submission of 
evidence? 

Oversight and support 

5.5 If there is a need for a central register of arbiters to be 
maintained which body or organisation should keep the register? 
Should that body have other responsibilities eg ensuring that advice 
about the arbitration system is available, establishing panels, 
agreeing the selection of arbiters and meeting the running costs of 
the system? Could such a role be undertaken by the Common 
Services Agency for the Scottish Health Service? 

Expenses 

5.6 Members of Arbitration Panels and doctors and lawyers working 
for both sides in the preparation of evidence will require payment. 
How should the arrangements be financed? Under the normal rules 
applying in arbitration the expenses fall on the parties and the 
arbiter has power to order the unsuccessful party to reimburse the 
other party for his share of the expenses of arbitration. Should 
claimants be required to pay a deposit towards the expenses of 
arbitration pending a decision by the arbiters on the allocation of 
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expenses? It should be noted that in arbitration the remuneration 
and expenses of the arbiter and his clerk are borne by the parties. 

Reasons for award 



5.7 Whilst arbiters normally issue a note of their reasons for the 
award which they make, Scots law does not require the decree 
arbitral to include reasons. It is open to the parties expressly to 
stipulate for the award to contain reasons. Should arbiters be 
required at the outset to set out the reasons for their awards for the 
information of the parties? Should such statements record whether 
decisions are by majority or unanimous verdict? Should decisions be 
published? 



Flexible availability 

5.8 Should arbitration be available to claimants only at the outset 
of proceedings when a claim for negligence is made? Should 
arbitration be available to parties after litigation has commenced but 
before proof has begun? The former could mean that claimants 
commit themselves to a course of action without representation and 
without fuU awareness of their rights and strength of the case. The 
latter could ensure that medical and legal advice had been obtained 
and the outcome of the case could be predicted. This would save 
court costs. Out-of-court settlements can already be negotiated by 
the parties prior to proof without the need to engage arbiters; some 
95% of medical negligence cases in Scotland are already settled 
without the necessity of litigation or before proof. 

Children 



5.9 Should arbitration arrangements be available for cases involving 
children or should the scheme be restricted to claimants who have 
attained the age of 16 years? 

Powers of arbiters . 

5.10 Should arbiters be given powers to compel the production of 
other evidence which is crucial to the other party's case or should 
review be based solely on case notes, hospital records and the 
written evidence which each side submits? Should any other powers 
be given to arbiters? 

Time limits . 

5.11 Should arbiters be given power to dismiss the claim or to make 
an award if, in the former case, the claimant fails to comply with 
requirements relating to submission of details of the claim or, in the 
latter case, the respondent fails to submit a defence of the claim? 
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Part 6: Siimmary of Questions 

6.1 Comments are invited on the following questions arising from Parts 4 
and 5 of this paper: 

1. Would arbitration be a more attractive alternative to litigation in 
respect of complaints for medical negligence in the NHS? (paragraph 
4.5) . 

2. Which types of cases would be particularly suitable for 
arbitration? (paragraph 4.5). 

3. Could cases be dealt with successfully by a panel reviewing 
paper evidence without oral presentation or cross-examination of 
witnesses? (paragraph 4.5). 

4. Should there be a central register of suitable people willing to 
act as arbiters? (paragraph 5.2). 

5. If so, which organisation should be responsible for the 
register? (paragraph 5.5). 

6. Sho\ild that body have other ’’secretariat” and financial 
responsibilities in the operation of the system? (paragraph 5.5). 

7. Might such a role be undertaken by the Common Services 
Agency for the Scottish Health Service? (paragraph 5.5). 

8. Would it be acceptable for a Health Board involved in a dispute 
to provide the accommodation and secretarial support for hearings? 
(paragraph 5.3). 

9. V/hat information should be provided to claimants to safeguard 
their interests? (paragraph 5.4). 

10. How might claimants get help in the preparation of their 
evidence? (paragraph 5.4). 

11. How should the system be financed? (paragraph 5.6). 

12. Should claimants pay a deposit towards the expenses of 
arbitration pending a decision on expenses? (paragraph 5.6) 

13. Should arbiters be required to state the reasons for their 
awards? (paragraph 5.7) 

14. Should such statements record whether the decision was 
unanimous? (paragraph 5.7). 

15. Should arbiters’ decisions be published? (paragraph 5,7) 

16. Should arbitration be available only at the outset of proceedings 
or after the commencement of litigation but before proof? (paragraph 
5.8). 

17. Should arbitration be available in cases involving children or 

only for claimants of 16 years of age or over? (paragraph 5.9). 
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18. Shoxild arbiters have power to compel production of additional 
evidence? (paragraph 5.10) 

19. Should arbiters have any other powers? (paragraph 5.10). 

20. Should arbiters be empowered to dismiss a claim if the claimant 
fails to submit details of the claim? (paragraph 5.11). 

21. Should arbiters be able to make an award if the respondent 
fails to submit a defence? (paragraph 5.11). 



Scottish Office Home and Health Department 
November 1991 
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